Crown’s new powers can force writers to give up confidential information
By Carlos Martins and Adrienne Lee

An Ontario Court has recently released a decision that clarifies when a journalist may be forced to produce his/her notes of a confidential interview that a police officer believes contain evidence of a crime.  

In R. v. Dunphy, the Crown sought a Court Order requiring Bill Dunphy, a newspaper reporter for the Hamilton Spectator, to produce notes of his interviews with Paul Gravelle, a man the Hamilton police believed to be the head of a criminal organization.  The Crown believed that the interview notes would contain evidence regarding the murders of Fred and Lynne Gilbank in 1998.  

At the time she was murdered, Lynne Gilbank was a criminal lawyer for William Smith,  a man arrested on drug charges and believed to be an ex-employee of Gravelle’s.  He was also a confidential police informant regarding charges against Gravelle’s family members.  When the fact that he was a police informant was uncovered at his trial,  Smith was placed in witness protection.  
Gilbank and her husband were subsequently shot to death in their home, and it was the Crown’s theory that, unable to target Smith, the Gravelle criminal organization instead killed his lawyer in order to intimidate other potential informers.  Two men were charged with these murders – Gravelle was not charged.

Between March 2001 and April 2005, Dunphy interviewed Gravelle several times and included excerpts of the interviews in articles he wrote for the Hamilton Spectator.   The articles contained information about the murders.  

Gravelle consistently denied any involvement in the murders, although on several occasions he approached the police, claiming to know the identity of the murderer. Gravelle offered this information in exchange for having drug charges dropped against him and his son.  

The two men charged with the Gilbank murders were arrested in January and March 2005.  Dunphy re-interviewed Gravelle and published articles containing excerpts of these interviews in January and April 2005.  The police approached Dunphy and asked for his interview notes, as they believed the notes might contain further information regarding the murders.  Dunphy told the police that the article contained all of the information he had regarding the murders. He refused to produce his notes, claiming journalist privilege.  

The Crown then sought a “production order” under section 487.012 of the Criminal Code to force Dunphy to produce his notes to the police.  The Criminal Code was amended to allow the Crown to compel information from third parties and this was the first case under this new section.

The judge refused to order Dunphy to produce his notes.  The Court found that the Crown did not have solid reasons for believing that the notes contained new information.  Dunphy had always maintained that the notes did not contain new information and the Crown had no evidence to show that this was not correct.  The Court also found that the police had not exhausted their attempts to gain the information from Gravelle directly, and had not attempted to get his consent to producing the information contained in the interview notes. 

Although this new section gives the Crown fairly sweeping powers to force journalists to give up their work product, this case indicates that the courts will look closely at all of the circumstances of the order, and will recognize the importance of the journalist’s ability to assure sources of confidentiality and to keep their work product from being used as evidence by the police.  

Some ways to try to protect your work:

DO have a policy about how interview notes and recordings are to be treated in all cases and stick to it.  A Court is more likely protect confidential interview notes if you can show that keeping them confidential is your usual procedure – they will more likely see it as an essential part of your job, rather than as an attempt to thwart the police.

DO be very clear with your source what information will be kept confidential and what can be given to the police if requested.  If possible, get this agreement with your source in writing.  This will be evidence you can put before the Court (in a de-identified form) that your source requested confidentiality, and that you agreed to it.

DO consider any alternative sources for the information – if you can point these out to the court and the police have not considered them, a court will be more likely to require the police to do this investigation before requiring you to produce your notes.

DO speak to a lawyer immediately if served with a production order – the Crown may bring one without notice to the writer or journalist, and that person has only a short time to apply for an exemption to the order.  In Dunphy, the Crown gave the newspaper notice ahead of time, but it is not required to do so.
R. v. Dunphy [2006] O.J. No. 850 (S.C.J.) (released February 27, 2006).  
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